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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

STATE OF NEW YORK, et al., )

)

Plaintiffs, )

)

ENVIRONMENTAL DEFENSE FUND, )
) Civil Action No. 18-cv-0773 (RBW)

Plaintiff-Intervenor, )

)

v. )

)

ANDREW WHEELER, et al., )

)

Defendants. )

)

DECLARATION OF ASSISTANT ATTORNEY GENERAL
MORGAN A. COSTELLO

I, Morgan A. Costello, declare as follows:

1. I am an Assistant Attorney General in the Environmental Protection
Bureau in the office of Letitia James, Attorney General of the State of New York,
attorney for plaintiff State of New York in this matter. I submit this declaration in support
of Plaintiffs’ Opposition to Defendants’ Motion to Stay Pending Conclusion of
Rulemaking in the above-captioned matter.

2. Attached to this declaration as Attachment 1 are some of the documents
produced so far by defendants the United States Environmental Protection Agency and
Andrew D. Wheeler, in his official capacity as the Acting Administrator (collectively
EPA) during discovery dated between February 1, 2017 and March 2, 2017 that relate to

the basis for EPA’s withdrawal of an information collection request (ICR) that EPA had
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earlier issued specifically for the purpose of complying with its mandatory statutory duty
under the Clean Air Act to promulgate regulations to address methane emissions from
existing sources in the oil and natural gas sector.

3. Since the Court’s order on May 14, 2019 requiring EPA to respond in full
to the bulk of Plaintiffs’ requests for production of documents (Dkt No. 50), EPA has
made six productions of documents subject to the Protective Order in this case (Dkt No.
51); seven productions of documents not subject to the Protective Order; and one
production of CBI-containing materials subject to the Protective Order. EPA has also
produced three iterations of a non-final privilege log and has agreed to produce a final
privilege log with supporting declaration(s) by the November 8, 2019 deadline for
completion of document production.

4, Counsel for EPA, Plaintiff-Intervenor EDF, and lead State Plaintiffs have
held regularly-scheduled bi-weekly calls to discuss and promptly resolve any concerns
raised by EPA related to the scope or timing of its production of documents or
withholding of documents on the basis of asserted privileges. To ensure that the case
moves forward expeditiously towards the deadlines established by the Court for
completion of document production and the discovery deadline, Plaintiffs have agreed in
good faith to several additional limits on the scope of document discovery and documents
required to be listed on EPA’s privilege log. For instance, Plaintiffs agreed to additional
limited search terms and date ranges for EPA’s review and production of documents

collected from five custodians.
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I declare under penalty of perjury that the foregoing is true and correct.

Executed in Albany, New York on October 18, 2019.

/s/ Morgan A. Costello
Morgan A. Costello
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ATTACHMENT 1
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From: Kathleen Sgamma <ksgamma@westernenergyalliance.org>
To: Kreutzer, David

Sent: 2/1/2017 2:57:31 PM

Subject: Question on ICR

Hello David,

| know you're underwater right now, but do you ‘have time to talk about the ICR that is ongomg for Q&G
companies. There’s confusion about the deadlines for submitting data. Thank you.

Kathleen Sgamma

President

VWestern Energy Alliance

1775 Sherman St., Suite 2700
Denver, CO 80203

{303) 501-1059 direct

(303) 623-0987 main
ksgamma@westernenergyalliance.org
westernenergyalliance.org
@KathleenSgamma

li’t\lt*kiit**iiﬁtiﬂ%kiﬁ*tiﬂki*k**k

This email and any files transmitted with it are confidential and intended solely for the viewing use of the individual or entity to whom they are addressed. If
you have received this email in error please notify the system manager. This message contains confidential information and is intended only for the
individual named. If you are not the named addressee you should not disseminate. distribute or copy this e-mail. Please notify the sender immediately by
e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If you are not the intended recipient you are notified that
disclosing. copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.

5 USEPA-2021525
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From: Kathleen Sgamma <ksgamma@westernenergyalliance.org>
To: Kreutzer, David

CcC: Ryan Streams

Sent: 2/6/2017 2:52:58 PM

Subject: ICR

Attachments: EPA ICR Supporting Statement 09-22-2016.pdf

David,

As promised, here is the basic information on the ICR and our comments to the 1t and 29 draft. Ryan can
provide much more detail than |, but the supporting statement attached has a fairly brief explanation in the first
two pages. Thank yau for looking into it. Please call me or Ryan with any questions once you've had a chance
tolook atit.

Kathleen Sgamma

President

Western Energy Alliance

1775 Sherman St., Suite 2700
Denver, CO 80203

(303) 501-1059 direct

(303) 623-0987 main
ksgamma@westernenergyalliance.org
westernenergyalliance.org
@KathleenSgamma

This email and any files transmitted with it are confidential and intended solely for the viewing use of the individual or entity to whom they are addressed. If
you have received this email in error please notify the system manager. This message contains confidential information and is intended only for the
individual named. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender immediately by
e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If you are not the intended recipient you are notified that
disclosing, copying. distributing or taking any action in reliance on the contents of this information is strictly prohibited.

! USEPA-2021346
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From: Kathleen Sgamma <ksgamma@westernenergyalliance.org>

To: Kreutzer, David

Sent: 2/10/2017 2:09:04 PM
Subject: - Information on the ICR
Hello David,

Thank you for your call today. In case the information is helpful, here’s some background from our attorney.

The ICR’s were issued in two parts under EPA’s section 114 information gathering request authority. The first
part (Part 1) applies to every single operator in the country. Part Il was a more targeted information request for
certain operators, but asks for much more detailed and onerous information. Both parts impose significant
burdens on operators in terms of collecting and submitting data. They also both raise significant CBI issues. The
ultimate purpose of the ICR under the Obama EPA was to gather necessary information in advance of
promulgating section-111(d) air quality standards for existing as opposed to new oil and gas sources.

EPA’s section 114 authority is very broad, and is most often used for single facilities or a single company as a
predicate for an enforcement action. So in that sense, this industry-wide information request is a bit unusual,
although not without precedent (EPA did these for refineries). Fortunately, there are no statutory deadlines under
section 114 for responding and extensions are routinely granted by EPA upon request. In fact, here limited
extensions have been granted for many operators required to respond to Part 1. In this respect section 114 is
somewhat informal compared with other provisions of the Clean Air Act.

There are several key rationales for either eliminating the ICR or at least extending the response date
nationwide for every operator right now. First, it seems unlikely that the new EPA will approach this “existing”
source regulation in the same way. If there is any chance that this EPA will not promulgate an existing source
regulation under section 111(d), then it does not make sense for every operator in the country to go through this
burdensome information request. At a minimum, | would think the new EPA would want to carefully discuss this
issue given the significance of an existing source rule that would literally apply to every facility in the country
(putting many marginal wells and smaller operators out of business). Second, an existing source regulation
under 111(d) may only go forward once there has been a new source performance standard promulgated under
section 111(b). EPA has issued two NSPS for oil and gas — Quad O and Quad Oa. However, both rules are
being challenged in the courts. Should they be struck down or otherwise pulled back by EPA, it would have no
statutory authority to even promulgate an existing source regulation under 111(d). Thus, it seems the ICR
process should be put on hold for that reason as well.

Kathleen Sgamma

President

Western Energy Alliance

1775 Sherman St., Suite 2700
Denver, CO 80203

(303) 501-1059 direct

(303) 623-0987 main
ksgamma@westernenergyalliance.org
westernenergyalliance.org
@KathleenSgamma

e ek

This email and any files transmitted with it are confidential and intended solely for the viewing use of the individual or entity to whom they are addressed. If
you have received this email in error please notify the system manager. This message contains confidential information and is intended only for the
individual named. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender immediately by
e-mall if you have received this e-mail by mistake and delete this e-mail from your system. If you are not the intended recipient you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.
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From: Kreutzer, David </O=EXCHANGELABS/QU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN= 52652127F1174690A5223E32A6DF21968-
KREUTZER, D>

To: Schnare, David
Sent: 2/10/2017 2:12:41 PM
" Subject: FW: Information on the ICR

Please call. | just talked with Sarah Dunham. Looks like this will be easier than we thought.

From: Kathleen Sgamma [mailto:ksgamma@westernenergyalliance.org]
Sent: Friday, February 10, 2017 2:09 PM

To: Kreutzer, David <kreutzer.david@epa.gov>

Subject: Information on the ICR

Hello David,

Thank you for your call today. In case the information is helpful, here’s some background from our attorney.

The ICR’s were issued in two parts under EPA’s section 114 information gathering request authority. The first
part (Part 1) applies to every single operator in the country. Part Il was a more targeted information request for
certain operatars, but asks for much more detailed and onerous information. Both parts impose significant
burdens on operators in terms of collecting and submitting data. They also both raise significant CBI issues. The
ultimate purpose of the ICR under the Obama EPA was to gather necessary information in advance of
promulgating section 111(d) air quality standards for existing as opposed to new oil and gas sources.

EPA’s section 114 authority is very broad, and is most often used for single facilities or a single company as a
predicate for an enforcement action. So in that sense, this industry-wide information request is a bit unusual,
although not without precedent (EPA did these for refineries). Fortunately, there are no statutory deadlines under
section 114 for responding and extensions are routinely granted by EPA upon request. In fact, here limited
extensions have been granted for many operators required to respond to Part . In this respect, section 114 is
somewhat informal compared with other provisions of the Clean Air Act.

There are several key rationales for either eliminating the ICR or at least extending the response date
nationwide for every operator right now. First, it seems unlikely that the new EPA will approach this “existing”
source regulation in the same way. If there is any chance that this EPA will not promulgate an existing source
regulation under section 111(d), then it does not make sense for every operator in the country to go through this
burdensome information request. At a minimum, | would think the new EPA would want to carefully discuss this
issue given the significance of an existing source rule that would literally apply to every facility in the country
{putting many marginal wells and smaller operators out of business). Second, an existing source regulation
under 111(d) may only go forward once there has been a new source performance standard promulgated under
section 111(b). EPA has issued two NSPS for oil and gas — Quad O and Quad Oa. However, both rules are
being challenged in the courts. Should they be struck down or otherwise pulled back by EPA, it would have no
statutory authority to even promulgate an existing source regulation under 111(d). Thus, it seems the ICR
process should be put on hold for that reason as well.

Kathleen Sgamma

President

Western Energy Alliance

1775 Sherman St., Suite 2700
Denver, CO 80203

(303) 501-1059 direct

(303) 623-0987 main
ksgamma@westernenergyalliance.org

9 ' USEPA-2023043
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From: Kreutzer, David </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=52652127F1174690A5223B2A6DF21968-
KREUTZER, D>

To: Dunham, Sarah

Sent: ) 2/10/2017 2:24:15 PM
Subject: ICR

Sarah,

Re: Quashing the ICR

Could you draft whatever request you would need from Catharine and send it to her, Schnare, and me?
Thanks,

David

David W. Kreutzer, Ph.D.
202.564.3113

IMPORTANT: Please note that any correspondence with this account may become a federal record and be
subject to Freedom of Information Act (FOIA) requests.

10 USEPA-2023042



Case 1:18-cv-00773-RBW. . Document 62-8_ Filed 10/18/19 _Page 11 of 19

From: Jackson, Ryan </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
' (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=38BC8E18791A47D88A279DB2FEC8BD60-

JACKSON, RY>

To: Schnare, David
Sent: ) 2/27/2017 10:29:02 PM
Subject:

I've been meaning to ask this all day and we have time tomorrow morning some, but what can be done on the
ICR presently? '

Ryan Jackson

Chief of Staff

U.S. Environmental Protection Agency
(202) 564-6999

11 USEPA-2025753
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From: Dravis, Samantha </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=ECE53F0610054E669D9DFFEOB3A842DF-
DRAVIS, SAM> '

To: Kime, Robin

Sent: | 3/1/2017 10:32:20 AM )

Subject: RE: Methane ICR - request for notice and update

Do you want to come by really quick and lets set up you and Carolyn having access to my calendar?

From: Kime, Robin

Sent: Wednesday, March 1, 2017 10:27 AM

To: Dravis, Samantha <dravis.samantha@epa.gov>
Subject: Methane ICR - request for notice and update

Hi
This just in.

From: Rees, Sarah

Sent: Wednesday, March 01, 2017 10:24 AM

To: Kime, Robin <Kime.Robin@epa.gov>

Cc: Kenny, Shannon <Kenny.Shannon@epa.gov>
Subject: RE: Request for notice and update

Confirmed that this decision has been made and OAR is working on the withdrawal. They have some comms
materials and are putting the notice together. We've asked to see the materials in advance and also timeline as
to when they will be ready. | will send to Samantha as soon as | have more information.

14 USEPA-2020921]
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From: Grantham, Nancy </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=12A3C2ED7158417FBOBB1B1B72A8CFBO-

GRANTHAM, NANCY>

To: Schnare, David

CC: Grantham, Nancy; Konkus, John

Sent: 3/1/2017 4:58:50 PM '

Subject: FW: Oil and Gas Info Request New Brief DRAFT v5 CLEAN.docx
Attachments: Oil and Gas Info Request New Brief DRAFT v5 CLEAN.docx

Please see attached. Let us know how to proceed.
Thanks ng

Nancy Grantham

Office of Public Affairs

US Environmental Protection Agency
202-564-6879 (desk)

202-253-7056 (mobile)

From: Minoli, Kevin

Sent: Wednesday, March 01, 2017 4:50 PM

To: Grantham, Nancy <Grantham.Nancy@epa.gov>

" Cc: Schmidt, Lorie *<Schmidt.Lorie@epa.gov>; Dunham, Sarah <Dunham.Sarah@epa.gov>
Subject: Oil and Gas Info Request New Brief DRAFT v5 CLEAN.docx

Nancy- Here are our suggested edits. As | mentioned on the phone, before taking this action OAR would like to
receive direction from the Administrator or Chief of Staff, consistent with what we understand to be the protocol

at the moment. Thanks, Kevin

15

USEPA-2027752
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From: Davis, Patrick </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=7FCA02D1EC544FBBBD6FB2E7674E06B2-
DAVIS, PATR> '

To: Kreutzer, David

Sent: 3/1/2017 5:14:27 PM

Subject: ICR

Hi Dewvid,

If you run across the correspondence dealing with the ICR we talked about late today could
you please send it to me?

Thanks,
Patrick Davis

Sent from my iPhone

16 USEPA-2020945
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From: Schnare, David </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=96FC79D4007541A69E8B3CF57F6E13B0-
SCHNARE, DA>

To: Minoli, Kevin; Kenny, Shannon; Rees, Sarah; Dunham, Sarah
Sent: 3/2/2017 8:56:30 AM

Subject: Direction from the Administrator

Attachments: Oil and Gas Info Request New Brief DRAFT v6 CLEAN.docx

Attached is the near final draft of the press release going out today on the CAA 114 methane issue (a quote is
being added).

The Administrator wants this turned into a Notice for Federal Register publication and he wants it over there
today for publication tomorrow. OGC drafts. It can be literally three sentences long.

Please let me know when this has been sent to OFR.

dschnare

17 USEPA-2028163
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Attachment 1 -- API Comments on Specific Regulations
(top priorities highlighted in yellow)

Air

Rule

Final rulemaking direct of methane,

Under the Clean Air Act, the addition of GHGs as a regulated pollutant triggers the
development of a regulation to address existing sources across the segments.
Suggested Improvement EPA should revisit the final rule process the agency undertook that failed to demonstrate that
the source category represents a “significant contribution” to endangering public health and
welfare. EPA should also continue to work technical issues through administrative
reconsideration process and provide immediate compliance date extensions to avoid costly
implementation of rule requirement (e.g., leak monitoring and repair) while EPA revisits rule
following publication of April 4th Federal Register (82 FR 16331).

Opportunity for Improvement

Rule Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources
(NSPS O00Oa rule) (June 3, 81 Fed. Reg. 35824) --- Alaska specific issues
Opportunity for Improvement This rule would raise specific issues in Alaska:

(1) The Leak Detection and Repair (LDAR) requirements of the OO0OQa rule require
periodic inspections with a prescribed technology (Optical Gas Imaging cameras and Method
21 detectors), but those instruments do not operate at temperatures less than-4°F per
manufacturers’ specifications, so compliance with the rule is not feasible when prevailing
weather patterns involve long periods of temperatures below-4°F, such as on the Alaska
North Slope.

(2) The repair timelines do not adequately account for cold climates considerations.
Some components used on the Alaskan North Slope are specially rated to-50°F to maintain
integrity in the arctic climate. These specialty parts are not typically available for replacement
within 30 days in the event of a leak, as the rule requires. Some parts may tale up to 36
months to arrive for replacement because of the special climate rating. This delay due to parts
unavailability would require shutdowns, and make the costs of the rule outweigh the benefit.

(3) The State of Alaska already requires piping inspection for leaks monthly. When leaks
are detected during these inspections, work orders are generated so they may be investigated
and repaired. As similar work is already being done and regulated through a State agency,
00O00a is duplicative and does not achieve significant additional emission reduction in Alaska.
The costs imposed by the LDAR requirements far outweigh the benefits of the rule.

For more information on this topic, please see ConocoPhillips Alaska, Inc.”s O0O00a comment
letter dated 12/4/2015 and API’s O0O00Qa Petition for Reconsideration Letter dated 8/2/2016.
Suggested Improvement The operations on the Alaskan North Slope should be categorically exempt from the LDAR
requirements.

Page 1

29

17cv1906 Sierra Club v. EPA - 6/22 Production ED_001523_00008306-00001



Attachment 1 -- API Comments on Specific Regulations

(top priorities highlighted in yellow)

Rule

Release of Final Control Technique Guidelines for the Ol and Natural Gas Industry (October 27,
81 Fed. Reg. 74798)

Opportunity for Improvement

Initiates requirements for states to incorporate controls for existing oil and gas sources within
ozone implementation plans where non-attainment is moderate or above (or in OTR).

Suggested Improvement

EPA should revisit the stringency of the final CTGs and incorporate costeffective VOC
thresholds. EPA should provide clear flexibility to the states that any application of VOC
controls within NOx-limited air sheds should be eliminated. Reducing VOC emissions in areas
where the NOx-limited air sheds (where NOx emissions are the primary driver of low-level
ozone formation) provides no additional environmental benefit.

Rule

Tribal Lands Federal Implementation Plan (FIP) (40 CFR 49)

Opportunity for Improvement

The FIP failed to accommodate synthetic minor sources, requires ESA/NHPA analyses, and is
no longer useable for minor source permitting once an area is determined to be non
attainment

Suggested Improvement

EPA should modify the FIP to address all issues raised in APl’s petition including use of the FIP
in ozone non-attainment areas and seek streamlined permitting for synthetic minor sources.

Rule

Emissions Standards for Small Remote Incinerators 40 CFR 60 Subpart CCCC and DDDD
(effective February 2018)

Opportunity for Improvement

Small Remote Incinerator (SRI) emissions standards effective in February 2018 pose a serious
concern for remote oil & gas operations in AK which do not have direct access to landfil
disposal. EPA standards failed to account for waste stream variability and utilize a “pollutant
by pollutant” approach to create a hypothetical incinerator. The rules do not consider net
environmental benefits or conflicting regulatory requirements to quickly dispose of trash to
minimize wildlife interactions in AK. Standards for newly built incinerators are not technically
achievable.

Suggested Improvement

EPA should modify the requirements to allow units to meet operational performance
standards (e.g., minimum combustion change temperatures, burn time, etc.).

Rule

Opportunity for Improvement

EPA promulgated and issued an updated RMP final rule in January 2017

ith little to no
coordination with OSHA -- if RMP final rule remains as finalized, there will be significant
differences between the RMP and PSM rules placing an increased regulatory compliance
burden on regulated sites. RMP final rule has significant provisions that have na been shown
will improve safety (inspecting all covered units, 3rd party audits, Safer Technology
Alternatives & Analysis). EPA has not demonstrated that the benefits of the revised RMP final
rule exceed costs.

Suggested Improvement

Initiate new rulemaking allowing the various provisions of concern to be readdressed.

17¢cv1906 Sierra Club v. EPA - 6/22 Production
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Attachment 1 -- API Comments on Specific Regulations
(top priorities highlighted in yellow)

Rule

Opportunity for Improvement

, bl
. //’//222}2
February 10 2017
Problematic provisions include: (1) Unreallstlc assumptions were used in predicting 2017
volumes of cellulosic biofuel, E85, E15, and EQ; and (2) Fuels mandates do not reflect current
markets, creating potential for economic harm.

Suggested Improvement

(1) EPA should utilize its waiver authority in subsequent annual rulemakings to reduce the
advanced, cellulosic, and total renewable fuel obligations to ensure the mandate does not
exceed the E10 blend wall. In order to maintain a market for ethanol-free gasoline, EPA should
not set a RFS mandate that would cause the average mandated ethanol content to exceed 9.7
percent of projected gasoline demand.

(2) EPA should use realistic projections of EQ, E15, E85 demand and celldosic production when
setting the annual RVOs.

(3) EPA should work with Congress to reform and ultimately end this unworkable program.

Rule

Fuels Regulation Modernization — Streamlining (40 CFR Part 79 & Part 80)

Opportunity for Improvement

This action is the first of three phases intended to streamline and modernize EPA’s fuels
regulations. The purpose of this effort is to update EPA’s existing gasoline and diesel
regulations to reduce compliance costs for both EPA and industry, improve environmentd
benefits, and improve compliance assurance with EPA’s fuels requirements. In this first phase,
EPA will focus on streamlining and modernizing the existing fuels regulatory requirements and
designing them in a way to match today's fuel marketplace, undertaking actions such as
developing a single common set of provisions and definitions that will apply across all gasoline
and diesel programs to reduce complexity, eliminate redundancy, and avoid duplication.
Subsequent phases will look at removing variationsin in-use fuel requirements and put in
place provisions to ensure that health and welfare are protected as new fuels enter the
marketplace.

Suggested Improvement

EPA should ensure that it reduces the burden of fuels regulations.

Rule

Opportunity for Improvement

[Sartu, Shutdown, Malfancion

EPA began a systemic process of ellmlnatlng exustmg SSM exemptlons and afflrmatlve defense
provisions from various Clean Air Act regulations and previously-approved SIPs. This
potentially exposes every Title V-permitted manufacturing company, which must shut down
and start up their equipment to conduct maintenance activities and other planned and
unplanned outages, to citizen suits and potential civil penalties that can be costly and time
consuming.

Suggested Improvement

EPA should reverse SSM SIP calls and defend previous SSM interpretations.

Rule

CAA Refinery Consent Decrees

Opportunity for Improvement

Most US refineries have agreed to settlement agreements under the Clean Air Act (aka.
Consent Decrees), which were signed in the early 2000s. Many of these refineries have met all
the requirements of their respective consent decrees which should now be terminated. EPA
has not allocated enough resources towards working with refineries to terminate their consent
decrees.

Suggested Improvement

EPA should allocate more resources towards working with each refinery in order to terminate
their respective consent decrees.
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Attachment 1 -- API Comments on Specific Regulations

(top priorities highlighted in yellow)

Rule

//V//// %

HEY _ Vv
wp0s___.__

Opportunity for Improvement

A more stringent Ozone NAAQS of 70 ppb was promulgated in 2015 without a sufficient
science basis. EPA requested and the Court granted EPA’s request to evaluate how the Agency
wishes to proceed. EPA will need to report to the courton the status every 90 days. The
current NAAQS could result in potential long term nornrattainment and over-control of
domestic sources attempting to overcome background ozone concentrations.

Suggested Improvement

EPA should reconsider the 2015 Ozone NAAQS in a timely fashion. If the EPA does not decide
to reconsider 2015 NAAQS, EPA should take steps to expeditiously revoke the 2008 NAAQS.

Rule

. (?/"‘7’{2’\’ (‘W{W‘ﬁ“ff%“{” ,,,,,,, e

T
wwsa.. . - @ ]

Opportunity for Improvement

Implementatlon rules and associated tools (e.g., robust modeling tools) are not sufficiently
flexible and available to implement the NAAQS. Rules should be predictable and provide
maximum flexibility to the states and impacted sources. Grandfathering which is addressed in
the NAAQS rule itself, does not provide sufficient transition periods when a NAAQS is revised.
The current situation can cause uncertainty and costly delays to both states and businesses.

Suggested Improvement

EPA should incorporate the maximum flexibility within the implementation rules.

Rule

NAAQS Implementation (40 CFR Parts 50 and 58)

Opportunity for Improvement

The compliance monitoring network can be improved with updated guidance to more accurate
and economical monitoring practices that will reduce monitor interference, inlet height,
altitude, and dry calibration effects currently understating NAAQS compliance.

Suggested Improvement

EPA should mandate deployment of new “interferencefree” O3 FRMs & FEMs at design value
sites, adjustment of current inlet height data to 2 meter outdoor breathing reights above
ground level, barometric data adjustment to reflect reduced inhaled gaseous O3 mass in
altitude-adapted populations above sea level, and dry calibration/wet operation guidance
revision to reduce FRM concentration of O3 and FEM baseline shift effects. Support statesin
finding the modest resources to substantially improve the monitoring network and thereby
limit nonattainment areas to appropriate jurisdictions.

Rule

SIP Attainment/Maintenance Demonstration Modeling

Opportunity for Improvement

States may conduct brute-force modeling which masks the cost-ineffectiveness of control of a
particular source type or category. Facilities may be forced to install costly controls that
provide little or no improvement in air quality.

Suggested Improvement

EPA should modify implementation rules to require control sensitivity analyses when
requested by potentially impacted stakeholders. Sensitivity analyses to be performed in
advance of a formal SIP proposal as new implementation rules are proposed.

Rule

Treatment of Data Influenced by Exceptional Events (40 CFR 50 [50.14])

Opportunity for Improvement

The Exceptional Event Rule is too narrow and does not provide the relief from events outside
the control of air pollution control agencies. Areas could be classified non-attainment due to
NAAQS exceedances attributable to background sources.

Suggested Improvement

EPA should incorporate policies to include lightning biological processes and international
pollution transport for evaluation as an event.
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Attachment 1 -- API Comments on Specific Regulations
(top priorities highlighted in yellow)

Rule Significant Impact Level (SIL) used in PSD Permitting (40 CFR 51, 52)

Opportunity for Improvement While Significant Impact Levels (SILs) are useful permitting tools, recent EPA guidance
regarding SlLs for ozone and PM2.5 recommends unnecessarily conservative levels.
Unnecessarily conservative/low SILs result in more permit applicants having to conducta
resource intensive and time-consuming cumulative impact analysis.

Suggested Improvement EPA should update its draft SIL guidance: Revise recommended SIL levels using EPA’s
previously used approximation of “4% of the NAAQS” or, if EPA sets SILs based on ambient
monitor uncertainty, determine values usinga 95% confidence interval, not a 50% confidence
interval.

Rule Definition of Ambient Air (NSR Policy and Guidance Database)

Opportunity for Improvement EPA analysis assumes it is necessary to evaluate the air quality right outside of any facility
boundary. This can be needlessly protective, for example in the case of evaluating modeled
compliance with an air quality standard on a railroad right-of-way that bisects a manufacturing
facility. There are other circumstances where the terrain or other factors make it highly
improbable that people will be present. Additional controls and permit delays can result from
this approach

Suggested Improvement EPA should update the definition provided in the NSR Policy and Guidance Database to a
reasonable definition that takes into account where people are not likely to be for any
extended period of time.

Rule

Opportunity for Improvement Final rule publlshed in December 2015 greatly expands controlreqwrements at refmery ﬂares
tanks, pressure-relief devices, and cokers. EPA has lagged in resolving outstanding API petition
for reconsideration issues, including those that warrant regulatory language changes.
Suggested Improvement EPA should reaffirm relevant features of the final rule without any increases in stringency.
Accelerate pace of issue resolution, especially for issues for which compliance deadlines
approach and for those requiring regulatory language changes. EPA should work to more fuly
develop the record on important aspects of the rule, like the work practice for pressure relief
devices and flares.

Rule Equipment Leak Standards (40 CFR 60 & 63)

Opportunity for Improvement EPA has been unwilling to replace Method 21 withoptical gas imaging, camera-based
monitoring for the detection of leaks of VOCs and HAPs from equipment such as valves,
pumps, and compressors.

Suggested Improvement EPA should initiate rulemaking process to modify all appropriate regulations (e.g., NSPS
VV/VVa) to allow use of camera-based equipment leak detection for refineries.
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Attachment 1 -- API Comments on Specific Regulations
(top priorities highlighted in yellow)

Water

Rule

Opportunity for Improvement We support the review and ultimate revocation of this rule, as well as EPA’s current effort to
better define waters of the U.S. in a way that will protect waters, promote the goals of
federalism, and provide certainty for businesses

Problems with the final 2015 Waters of the U.S. Rule include: 1) the Rule is vague in describing
features that are purportedly waters of the U.S. (e.g., “tributary,” “adjacent waters,” and
“significant nexus”), leaving uncertainty which makes informed decisions impossible without
case-by-case determinations; 2) the Rule is overly broad, including many land and water
features not within the scope of reasonable interpretation under the Clean Water Act (CWA)
and exceeding the Agencies’ Authority under the Commerce Clause; 3) the Rule relied upon
EPA’s Connectivity Report, which was still under review by EPA’s Science Advisory Board
during the entire comment period for the Rule and after the comment period closed. EPA
made meaningful changes to the Connectivity Report , depriving the public of an opportunity
to comment on or view the final scientific conclusions in the Connectivity Report during the
comment period for the Rule and refusing to extend the comment period to allow for public
comment on this critical aspect of the Rule; 4) EPA used federal funds to engage in a
substantial advocacy campaign for the Proposed Rule to influence Members of Congress, state
government officials, and the general public through aggressive social media tactics that
generated superficial support for the Rule through Twitter and Thunderclap, soliciting non
specific statements on clean water and treating these “comments” as support for he
Proposed Rule; 5) EPA made substantial changes to the Rule between publication of the
Proposed Rule and promulgation of the Final Rule without inviting additional comments from
the public; and 6) EPA conducted a flawed cost-benefit analysis that dramatically
underestimated and omitted certain key costs from the Rule and overestimated certain
benefits of the Rule.

Suggested Improvement Subject to review under Executive Order 13778, Restoring the Rule of Law, Federalism, and
Economic Growth by Reviewing the “Waters of the United States” Rule. Seek revocation,
receive clear interim guidance, and replacement with a final rule providing more certainty for
all stakeholders.
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From: Cason, James

To: Rees, Gareth

Subject: Fwd: Meeting Request

Date: Sunday, February 19, 2017 1:26:24 PM
Attachments: Energy Requlatory Priorities.pdf

Have you worked out a meeting time for API? Didn't want it to fall through the cracks.

---------- Forwarded message ----------

From: Holly Hopkins <hopkinsh@api.org>
Date: Fri, Feb 3, 2017 at 11:44 AM

Subject: Meeting Request

To: Jim Cason <James_Cason@;ios.doi.gov>

Jim,

In December, API made a request to meet with the DOI Transition/Landing team to talk about issues and
opportunities for the Trump Administration. This request was never fulfilled. We would like to again make the
request to meet with you and other appropriate DOI political staff to discuss these issues. Attached outlines our top
priorities. Please let me know what works for you and do not hesitate to call if you have questions. Have a great
weekend.

Thanks,

Holly A. Hopkins

Sr. Policy Advisor, Upstream

American Petroleum Institute

1220 L Street, NW

Washington, DC 20005

202-682-8439 Tel

hopkinsh@api.org <mailto:hopkinsh@api.org>

<http://www.api.org/>

This transmission contains information that is privileged and confidential and is intended solely for use of the
individual(s) listed above. If you received the communication in error, please notify me immediately. Any
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dissemination or copying of this communication by anyone other than the individual(s) listed above is prohibited.
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