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The State of North Dakota (“North Dakota”) respectfully submits this Memorandum in
Support of its Motion to Intervene pursuant to Federal Rule of Civil Procedure 24 and Local
Rule 83.6(e)' as a Petitioner in order to protect its several sovereign interests in administering the
laws and regulations that define and implement North Dakota’s authority for regulating oil and
gas production and air quality.

INTRODUCTION

On November 18, 2016, the Department of the Interior (“DOI”), Bureau of Land
Management (“BLM”) published in the Federal Register its final rule entitled “Waste
Prevention, Production Subject to Royalties, and Resources Conservation: Final Rule,” 81 Fed.
Reg. 83,008 (Nov. 18, 2016) (“Final Rule”). On November 18, 2016, the States of Wyoming
and Montana petitioned this Court for judicial review of the Final Rule. See Petition for Review
of Final Agency Action. ECF No. 1.

North Dakota seeks intervention in this matter because the Final Rule runs roughshod
over North Dakota’s sovereign interests in administering its distinct regulatory programs
governing oil and gas production and air quality within its borders. North Dakota has a unique
land composition and split-estate configuration that results in a typical oil and gas spacing unit
consisting of a combination of federal, State, and private mineral ownership. Virtually all
federal management of North Dakota’s oil and gas producing region consists of some form of
split estate, and even in such circumstances where the federal mineral ownership is small relative
to other mineral ownership interests within the spacing unit, all the oil and gas operators within

the unit will be subject to the Final Rule. The Final Rule will significantly and adversely impact

! Pursuant to Local Rule 83.6(c), this brief follows the formatting and length requirements in Fed.
R. App. P. 32(a)(7).
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North Dakota, because the Final Rule displaces North Dakota’s sovereign authority, and it
improperly asserts BLM regulatory authority over vast stretches of State- and privately-owned
minerals—solely because they are interspersed with a small number of federal tracts.

As set forth in greater detail below, disposition of this litigation in Respondents’ favor
would frustrate and impede North Dakota’s several sovereign interests in administering its
distinct oil and gas program, its air quality programs, and the orderly development of North
Dakota’s natural resources. Implementation of the Final Rule harms North Dakota’s several
interests in administering its laws and regulations for waste prevention by displacing North
Dakota’s laws and regulations and substituting them with a federal program that is inconsistent
with (by being in parts duplicative, less stringent, and more stringent than) the State’s
comprehensive regulatory program. Furthermore, neither Wyoming nor Montana, as distinct
sovereign entities with separate laws and regulations, can adequately represent North Dakota’s
distinct sovereign authority and interests in protecting North Dakota’s natural resources, its air
quality, its economy, and the well-being of its citizens. North Dakota satisfies the requirements
for intervention under Rule 24(a).”

ARGUMENT
L. North Dakota Is Entitled to Intervene As A Matter of Right.
Federal Rule of Civil Procedure 24(a)(2) states in pertinent part:

Upon timely application anyone shall be permitted to intervene in

? In a similar case involving judicial review of a BLM Final Rule regulating hydraulic fracturing
on federal and Indian lands, this Court granted North Dakota’s timely Motion to Intervene where
North Dakota demonstrated that it had legally-cognizable interests that would be impaired by
disposition of the action and its interests were not adequately represented by existing parties. See
Order, Wyoming v. Dep’t of Interior, et al., No. 2:15-cv-00043 (D. Wyo. April 22, 2015). For
the same reasons, North Dakota respectfully requests that the Court grant its Motion to Intervene
as a Petitioner as of right pursuant to Fed. R. Civ. P. 24(a)(2), or alternatively to intervene
permissively under Fed. R. Civ. P. 24(b)(1)(B).
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an action ... when the applicant claims an interest relating to the
property or transaction which is the subject of the action and the
applicant is so situated that the disposition of the action may as a
practical matter impair or impede the applicant’s ability to protect
that interest, unless the applicant’s interest is adequately
represented by existing parties.

Thus, a party seeking intervention of right must demonstrate that (1) its application is
timely; (2) it has a cognizable interest in the property or transaction; (3) its interest would be
impaired by disposition of the action; and (4) its interests are not adequately represented by
existing parties. These Rule 24(a)(2) factors “are not rigid, technical requirements” under the
Tenth Circuit’s “somewhat liberal line in allowing intervention.” [Id. (citing WildEarth
Guardians v. U.S. Forest Serv., 573 F.3d 992, 995 (10th Cir. 2009) and San Juan County v.
United States, 503 F.3d 1163, 1195 (10th Cir. 2007) (en banc)). North Dakota satisfies each of
these four requirements.

A. North Dakota’s Application for Intervention Is Timely.

Fed. R. Civ. P. 24(a) requires that a motion to intervene be timely filed. A court will
determine a motion’s timeliness “in light of all the circumstances, including the length of time
since the applicant knew of his interest in the case, prejudice to the existing parties, prejudice to
the applicant, and the existence of any unusual circumstances.” Utah Ass’n of Counties v.
Clinton, 255 F.3d 1246, 1250 (10th Cir. 2001) (citation omitted).

North Dakota submits its Motion to Intervene within one week after the publication of the
Final Rule in the Federal Register and the filing of this case. By any measure, this Motion is
timely. Respondents have not yet responded to the Petition and the Court has not yet issued any
substantive orders or schedules. Granting North Dakota’s motion will not cause any delays or

prejudice any party or the Court.

Petitioners do not object to North Dakota’s participation in this case, and counsel for
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Respondents has not yet entered an appearance. Thus, North Dakota’s motion satisfies the
timeliness requirement under Rule 24(a)(2).

B. North Dakota Has Significant Legally-Cognizable Interests That Are Directly
Affected By This Litigation.

North Dakota clearly has a cognizable interest in the lands, natural resources and air
quality within its state borders, as well as its regulatory programs involving the same or similar
subject matter as the Final Rule, which are adversely impacted by the Final Rule. North Dakota
also participated in the BLM rulemaking by submitting comments on the proposed rule.

As such, North Dakota has “an interest relating to the property or transaction that is the
subject of the action[.]” Fed. R. Civ. P. 24(a)(2). This interest element serves as “a practical
guide to disposing of lawsuits by involving as many apparently concerned persons as is
compatible with efficiency and due process.” WildEarth Guardians, 604 F.3d at 1198 (quoting
San Juan County, 503 F.3d at 1195). As the Tenth Circuit has clarified, the relevant interest is
not whether an intervenor-applicant has an interest in the litigation, but is instead “measured by
whether the interest the intervenor claims is related to the property that is the subject of the
action.” Utah Ass 'n of Counties, 255 F.3d at 1250 (citation omitted) (emphasis in original).

Further, when a federal agency’s decision places a state’s “sovereign interests and public
policies at stake, [the Court] deem[s] the harm the State stands to suffer as irreparable if deprived
of those interests without first having a full and fair opportunity to be heard on the merits.”
Kansas v. United States, 249 ¥.3d 1213, 1227 (10th Cir. 2001).

i. North Dakota’s Sovereign Oil and Gas Regulatory Interests.

A significant portion of North Dakota consists of split-estate lands that will be adversely

affected by the Final Rule. Unlike many western states that contain large blocks of unified

federal surface and mineral interest ownership, the surface and mineral estates in North Dakota
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were at one time more than 97% private and state owned as a result of the railroad and
homestead acts of the late 1800s. Helms Decl. 4 12. However, during the depression and
draught years of the 1930s, numerous small tracts in North Dakota went through foreclosure. Id.
The federal government—through the Federal Land Bank and Bankhead Jones Act—foreclosed
on many farms, taking ownership of both the mineral and surface estates. Id. Many of those
surface estates were later sold to private parties, but some or all of the mineral estates were
retained by the federal government. /d. This resulted in a very large number of small, federally-
owned mineral estate tracts scattered throughout western North Dakota. Id. Those federal
mineral estates impact more than 30% of the oil and gas spacing units for development in the
State—all of which will be subject to the Final Rule. /d. While North Dakota contains a few
large blocks of federal mineral ownership or trust responsibility where the federal government
manages the surface estate through the U.S. Forest Service or Bureau of Indian Affairs, even
within those areas, North Dakota owns all water rights, and federal mineral ownership is
interspersed with a “checkerboard” of private and state mineral or surface ownership. Id. 9 13.
Therefore, virtually all federal management of North Dakota’s oil and gas producing region
consists of some form of split estate. /d.

North Dakota is the second largest oil producing state in the country with an annual
production of approximately 350 million barrels of oil. Helms Decl. q 8.

Only one-sixth of the oil produced in North Dakota is from Indian lands and another five
percent of oil production within the State is from federal lands. Helms Decl. § 9. However, at
least 2,832 of the spacing units within North Dakota have well bores that contain federal
minerals, all of which are now subject to the Final Rule. Helms Decl. § 10. Based on its unique

land configuration, North Dakota has significant, legally-cognizable and protectable interests in
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enforcing its laws and regulations over oil and gas facilities within its state boundaries.

The North Dakota Legislature declared it to be in the citizens of North Dakota’s interest
“to foster, to encourage, and to promote the development, production, and utilization of natural
resources of oil and gas in the state in such a manner as will prevent waste; to authorize and to
provide for the operation and development of oil and gas properties in such a manner that a
greater ultimate recovery of oil and gas be had and that the correlative rights of all owners be
fully protected; and to encourage and to authorize cycling, recycling, pressure maintenance, and
secondary recovery operations in order that the greatest possible economic recovery of oil and
gas be obtained within the state to the end that the landowners, the royalty owners, the producers,
and the general public realize and enjoy the greatest possible good from these vital natural
resources.” N.D. Cent. Code § 38-08-01 (emphasis added).

The North Dakota Industrial Commission (“NDIC”) has jurisdiction to administer North
Dakota’s comprehensive oil and gas regulations, found at North Dakota Administrative Code
Chapter 43-02-03. These regulations include regulation of drilling, producing, and plugging of
wells; the restoration of drilling and production sites; the perforating and chemical treatment of
wells, including hydraulic fracturing; the spacing of wells; operations to increase ultimate
recovery, such as cycling of gas; the maintenance of pressure and the introduction of gas, water,
and/or other substances into producing formations; the disposal of saltwater and oil field wastes
through the North Dakota Underground Injection Control Program; and all other operations for
the production of oil and gas. Helms Decl. q 5.

As part of its laws and regulations governing oil and gas production in the State, North
Dakota implements its own stringent venting and flaring restrictions on oil and gas production

operators. Helms Decl. § 19; see N.D. Cent. Code § 38-08-06.4; see also Vogel v. Marathon Oil
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Co., 2016 ND 104 (N.D. May 16, 2016) (describing North Dakota’s “comprehensive regulatory
scheme” for venting and flaring under the authority of the NDIC). Because the Final Rule
applies to, inter alia, “State or private tracts in a federally approved unit or communitization
agreement,” 81 Fed. Reg. at 83,079, and because of North Dakota’s unique split-estate situation,
the Final Rule directly preempts State authority over a significant number of oil and gas units in
the State, along with the State and private tracts located therein. Helms Decl. q 18.

North Dakota also has distinct and significant economic interests that are adversely
impacted by the Final Rule. North Dakota collected $6,048,792,082 in oil and gas taxes in the
years 2013-2015, and $4,068,542,204 in the years 2011-2013. 52nd Biennial Report for the
Biennial Period of July 1, 2013 through June 30, 2015, North Dakota Department of Revenue at
16.° The additional regulatory requirements imposed by the Final Rule threatens to substantially
reduce the extent and amounts of royalties to be paid to mineral owners and the taxes paid to the
State of North Dakota. Helms Decl. 9 23.

ii. North Dakota’s Sovereign Air Quality Regulatory Interests.

The North Dakota Department of Health (“NDDH”) has jurisdiction to administer North
Dakota’s comprehensive and robust air-quality programs, which include N.D. Admin. Code §
23-25-01 et seq., and federal Clean Air Act (“CAA”) programs to implement the New Source
Performance Standards, see e.g., N.D. Cent. Code § 23-25-03; State permitting programs for
stationary sources under Titles I and V of the CAA, see Id. § 23-25-04.1; state implementation
plans (“SIPs”) for National Ambient Air Quality Standards (“NAAQS”), see id. § 23-25-03.6;

and best available control technology determinations under the CAA’s New Source Review

? Available at
https://www.nd.gov/tax/data/upfiles/media/52nd%20Biennial%20Report with%20Bookmarks.p
df?20160602161614.
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provisions, see id. § 23-25-01.1; see also, United States v. Minnkota Power Coop., Inc., 831 F.
Supp. 2d 1109, 1127 (D.N.D. 2011). Glatt Decl. § 3.

The CAA made the States and EPA “partners in the struggle against air pollution.” Gen.
Motors Corp. v. United States, 496 U.S. 530, 532 (1990). As to stationary sources of emissions,
the CAA contains several programs under which EPA sets standards, such as for the
concentration of certain pollutants in ambient air, that are then implemented and administered by
the states through SIPs prepared by the states. See gemerally 42 U.S.C. § 7410. In this
“experiment in cooperative federalism,” Michigan v. E.P.A., 268 F.3d 1075, 1083 (D.C. Cir.
2001), the CAA establishes that improvement of the nation’s air quality will be pursued “through
state and federal regulation,” BCCA Appeal Group v. E.P.A., 355 F.3d 817, 821-22 (5th Cir.
2003); see also 42 U.S.C. § 7401(a)(3) (“air pollution prevention . . . and air pollution control at
its source is the primary responsibility of States and local governments” (emphasis added); and
42 U.S.C. § 7407(a) (“Each State shall have the primary responsibility for assuring air quality
within the entire geographic area comprising such State. . . .”).

C. Disposition of this Action May Impair or Impede North Dakota’s Ability to Protect
Its Sovereign Interests.

Disposing of this litigation in Respondents’ favor “may as a practical matter impair or
impede [North Dakota’s] ability to protect [its] interests.” Fed. R. Civ. P. 24(a)(2). An
intervenor-applicant “must show only that the impairment of its substantial legal interest is
possible if intervention is denied.” Utah Ass’n of Counties, 255 F.3d at 1253 (citation omitted)
(emphasis added). “This burden is minimal.” /d.

The Final Rule will impair North Dakota’s sovereign interests by impeding or replacing
North Dakota’s right to primacy of administration and enforcement of its oil and gas and air

quality programs. The Final Rule will also diminish North Dakota’s revenues from oil and gas



Case 2:16-cv-00285-SWS Document 19 Filed 11/23/16 Page 10 of 16

activities in the State.

First, the Final Rule adversely impacts North Dakota’s sovereign ability to regulate the
State’s highly productive oil and gas industry. The Final Rule explicitly asserts BLM regulatory
authority over “State or private tracts in a federally approved unit or communitization
agreement.” 81 Fed. Reg. at 83,079. Because virtually all federal management of North
Dakota’s oil and gas producing region consists of some form of split estate, the Final Rule
suddenly places vast stretches of State and private minerals under federal regulatory authority.
BLM is unlawfully seizing North Dakota’s traditional regulatory authority over non-federal
minerals in a communitization agreement. Therefore, the Final Rule unquestionably places
North Dakota’s “sovereign interests and public policies at stake,” Kansas, 249 F.3d at 1227, as it
deprives North Dakota of its sovereign authority over myriad State- and privately-owned
minerals, placing them instead under the control of the federal government.

Oil and gas extraction and related industries have provided significant economic
opportunities to the citizens of North Dakota, as well as significant tax revenue for the State
economy. It is North Dakota citizens who have the strongest interest in waste prevention
activities and air emission events associated with oil and gas extraction, because it is the people
who live and work in North Dakota that rely on the effective and sustainable management of
North Dakota’s land and air on a daily basis. The imposition of the additional regulatory
requirements under the Final Rule threatens the extent and amounts of royalties to be paid to
mineral owners and diminishes the revenue the State receives from its robust oil and gas
industry. Helms Decl. 99 14, 23.

The Final Rule contains many provisions that are duplicative of North Dakota’s oil and

gas regulations. Helms Decl. 4 19. As a result of this duplication, operators will be required to

10
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obtain permits from both North Dakota and the BLM to operate an oil and gas production
facility. Operators applying for drilling permits generally wait between nine months and 1.5
years before receiving a permit from BLM. Helms Decl. § 22. As a result of this delay in
receiving federal permits, operators will need to postpone production activity in North Dakota
even if the operators possess the relevant state permits. Helms Decl. § 18. This delay will
frustrate and interfere with North Dakota’s regulatory role and authority, while also hurting the
State’s economy and citizens.

The Final Rule’s provision allowing an operator to obtain a variance if state regulations
are deemed equal to or more protective than BLM’s rules does not mitigate these harms. Helms
Decl. 4 21. Rather, it imposes an immediate injury through the imposition of a new requirement
by requiring an operator to request federal permission, despite the State’s expertise in its laws
and regulations and State primacy to enforce its programs. And there is no assurance that any
such variances will be granted, or on what terms. The variance procedure simply does not
eliminate the direct harm to the North Dakota’s interests that the Final Rule imposes.

Second, the Final Rule adversely impacts North Dakota’s sovereign ability to regulate the
State’s effective air pollution control program. The Final Rule directly regulates venting and
flaring at oil and gas production facilities, and thus directly impinges on North Dakota’s primary,
delegated authority to administer such regulation. North Dakota has exercised its air-regulating
primacy for several decades and by delegation from EPA has carried out EPA’s direct
implementation role of permitting and enforcement. Glatt Decl. 9 3, 4, 6. This statutory
delegation cannot be revoked (or diminished) by the Final Rule promulgated by the BLM, a
separate and distinct federal agency with no statutory or other legal authority to do so. See 5

U.S.C. § 706(2)(A), (C) (requiring a reviewing court to set aside agency action not in accordance

11
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with law or in excess of statutory jurisdiction).

The regulation of air quality is solely within the purview of EPA and North Dakota as an
EPA-authorized state under the authority granted by Congress in the CAA, 42 U.S.C. §§ 7401-
7671q. See, e.g., 42 U.S.C. § 7410 (providing for SIPs) for the attainment and maintenance of
established NAAQS); see also EPA Order 1110.2 (Dec. 4, 1970) (making EPA’s Air Pollution
Control Office responsible for “the conduct of programs for the definition, prevention, and
control of air pollution,” and developing a “systematic Federal-state-local regulatory program for
stationary source emissions supported by research and development activities, combined with
Federal-state-local air quality monitoring, Federal grants to air pollution control agencies,
technical assistance, and manpower training”). Thus, the Final Rule harms North Dakota by
subjecting the State to duplicative, conflicting, and preempting air quality-related regulation
implemented in excess of the BLM’s statutory authority.

In sum, the Final Rule places North Dakota’s “sovereign interests and public policies at
stake,” and “the harm [North Dakota] stands to suffer [i]s irreparable if deprived of those
interests without first having a full and fair opportunity to be heard on the merits.” Kansas, 249
F.3d at 1227. This goes beyond the “minimal” burden required for a party seeking intervention,
Utah Ass’n of Counties, 255 F.3d at 1253, as it shows not just “that the impairment of [North
Dakota’s] substantial legal interest is possible if intervention is denied”—if intervention is
denied, that impairment is inevitable.

D. North Dakota’s Sovereign Interests Are Not Adequately Represented by Existing
Parties.

A movant may satisfy Rule 24(a)(2)’s fourth requirement by demonstrating only that
representation “may be inadequate.” Utah Ass ’'n of Counties, 255 F.3d at 1254 (citing Sanguine,

Ltd. v. U.S. Dept. of Interior, 736 F.2d 1416, 1419 (10th Cir. 1984)). “The possibility that the

12
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interests of the applicant and the parties may diverge ‘need not be great’ in order to satisfy this
minimal burden.” Utah Ass’n of Counties, 255 F.3d at 1254 (citing Natural Res. Defense
Council v. U.S. Nuclear Reg. Comm’n, 578 F.2d 1341, 1346 (10th Cir. 1978)). “Merely because
parties share a general interest in the legality of a program or regulation does not mean that their
particular interests coincide so that representation by the agency alone is justified.” Am. Horse
Prot. Ass’n, Inc. v. Veneman v, 200 F.R.D. 153, 159 (D.D.C. 2001).

While the States of Wyoming and Montana appear to share the State of North Dakota’s
overall concerns with the legal defects of the Final Rule, Wyoming and Montana do not and
cannot represent North Dakota’s sovereign interests in its separate and distinct state laws and
regulatory structure, or its economic interests. The North Dakota oil and gas regulatory program
and related regulatory schemes pertain exclusively to North Dakota and cannot be implemented
by Wyoming, Montana, or any other sovereign state. North Dakota has specific and independent
objectives of protecting its oil and gas and environmental regulations, and its ability to utilize
those regulations to best provide for the safety and economic well-being of its citizens. North
Dakota specifically developed its venting and flaring regulations in order to account for specific
and unique geographic, geologic, and ecologic occurrences within its borders. Helms Decl. q 20.
Moreover, beyond their differing interests and objectives in this case, North Dakota and
Petitioners may disagree about issues during the course of litigation, especially the nature of any
potential remedy or the terms of any potential settlement of the case. See NRDC v. Castle, 561
F.2d 904, 906-08, 912-13 (D.C. Cir. 1997) (interest in implementation of settlement sufficient
grounds for intervention as of right). North Dakota therefore satisfies the “minimal burden” of

showing that Federal Respondents’ representation “may be inadequate.”

13
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E. North Dakota Has Article III Standing to Participate in this Proceeding.

North Dakota has standing to participate in this action under Article III of the United
States Constitution. See Deutsche Bank National Trust Co. v. Federal Deposit Insurance Corp.,
717 F.3d 189, 194 (D.C. Cir. 2013). Indeed, for the reasons set forth above, the State satisfies
the following constitutional standing requirements: (1) an injury-in-fact, “defined as harm that is
concrete and actual or imminent, not conjectural or hypothetical;” (2) the injury is “fairly
traceable to the governmental conduct alleged;” and (3) “it [is] likely that the requested relief
will redress the alleged injury.” Massachusetts v. E.P.A., 549 U.S. 497, 517 (2007). As a state,
North Dakota is entitled to “special solicitude.” Massachusetts v. E.P.A., 549 U.S. at 520. In
Massachusetts v. EPA, the Supreme Court also recognized that a state government possesses an
“‘interest independent of and behind the titles of its citizens, in all the earth and air within its

29

domain’” that gives them each a “special position and interest.” /d. at 518-19 (quoting Georgia v.
Tennessee Copper Co., 206 U.S. 230, 237 (1907)). The Supreme Court noted: “It is of
considerable relevance that the party seeking review here is a sovereign State and not . . . a
private individual.” /d. at 518.

In an almost identical case, this Court granted North Dakota’s Motion to Intervene where
North Dakota demonstrated that it had legally-cognizable interests that would be impaired by
disposition of the action, and that North Dakota’s interests were not adequately represented by
other state petitioners. See Order, Wyoming v. Dep’t of Interior, et al., No. 2:15-cv-00043 (D.
Wyo. April 22, 2015). As a result, North Dakota was afforded standing to intervene to protect
and advance its own sovereign interests. Here, for the same reasons, this Court should find that

North Dakota has a right to intervene, because of North Dakota’s interest in not incurring harm

from additional and duplicative regulations, its interest in preserving tax revenue, its interest in

14
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the economic welfare of its citizens, and its interest in preserving its authority to regulate oil and
gas production and air quality in accordance with its sovereign authority and local priorities.
North Dakota respectfully requests that the Court follow its own precedent and grant North
Dakota’s Motion to Intervene as a Petitioner as of right pursuant to Fed. R. Civ. P. 24(a)(2).

II. In the Alternative, the Court Should Grant North Dakota Permissive Intervention
Pursuant to Federal Rule of Civil Procedure 24(b).

Alternatively, this Court should allow North Dakota to intervene permissively in this

action under Federal Rule of Civil Procedure 24(b), which provides in relevant part:

Upon timely application, anyone may be permitted to intervene in

an action . . . when an applicant’s claim or defense and the main

action have a question of law or fact in common.
Fed. R. Civ. P. 24(b)(1)(B). North Dakota satisfies these requirements for permissive
intervention.

As demonstrated herein, North Dakota’s motion is timely because it is filed within one
week of Petitioner’s Petition for Review of Final Agency Action. North Dakota’s claims also
share questions of law and fact in common with the Petitioner’s, as all the State’s are challenging
the legal validity of the Final Rule. North Dakota has been actively involved in regulating
venting and flaring from oil and gas production facilities in its borders for decades. Glatt Decl. §
4. The State will present factual and legal arguments related specifically to the Final Rule’s
adverse impacts on North Dakota, which will contribute to the full development of the issues
presented and will demonstrate why North Dakota is entitled to the requested relief. The direct
and threatened harm to North Dakota’s interest provide a further basis to meet the minimal

requirements of Rule 24(b). North Dakota therefore satisfies the requirements under Rule 24(b)

and requests that this Court grant it permissive intervention in this matter.

15
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CONCLUSION
The Court should grant North Dakota’s Motion to Intervene as of right as a petitioner
pursuant to Fed. R. Civ. P. 24(a)(2). In the alternative, The State should be granted permissive
intervention pursuant to Fed. R. Civ. P. 24(b).

Respectfully submitted this 23rd day of November, 2016.
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