Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 1 of 26

Exhibit 1



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 2 of 26

Megan H. Berge

(admitted U.S. District Court for the District obimbia)
D.C. Bar No. 983714

Baker Botts L.L.P.

1299 Pennsylvania Ave., NW

Washington, DC 20004

P: (202) 639-7700

F: (202) 639-1171

megan.berge@bakerbotts.com

[ADDITIONAL COUNSEL LISTED ON FOLLOWING PAGE]

Counsel forAmicus CuriaeNational Association

of Home Builders, American Fuel & Petrochemical
Manufacturers, American Petroleum Institute,

and National Mining Association

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

STATE OF CALIFORNIA, )
by and through XAVIER BECERRA, )
ATTORNEY GENERAL, et al., ) Case No. 3:17-cv-38BBL
)
Plaintiffs, ) Consolidated with Case No. 3:17-cv-3885-EDL
)
V. ) Magistrate Judge: Hon. Elizabeth D. Lagort
)
UNITED STATES BUREAU OF LAND )AMICUS CURIAE BRIEF OF THE TRADE
MANAGEMENT, et al., JASSOCIATION COALITION
)
Defendants )
)
SIERRA CLUB, et al., )
)
Plaintiffs, )
)
v. )
)

RYAN ZINKE, in his official capacity as )
Secretary of the Interior, et al., )

Defendants

N N N

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 3 of 26

Samara L. Kline

(admitted U.S. District Court for the Northern Dist of Texas)
Texas Bar No. 11786920

Baker Botts L.L.P.

2001 Ross Avenue, Suite 600

Dallas, TX 75201

P: (214) 953-6825

F: (214) 661-4825

samara.kline@bakerbotts.com

Counsel forAmicus CuriagNational Association
of Home Builders, American Fuel & Petrochemical
Manufacturers, American Petroleum Institute, andidteal Mining Association

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 4 of 26

TABLE OF CONTENTS

IDENTITY AND INTEREST OF AMICUS CURIAE ..... oo 1
STATEMENT OF THE ISSUES. ...t e e e 3
STATEMENT OF FACT S Lottt ettt et e e e e e et e e e et e e e e st e e e et e eeeanns 3
SUMMARY OF ARGUMENT ...t e et eeeenennns 5
N © 1 1Y | N O PR 6
I.  Congress Plainly Established Different Stand&wdisAgencies And Courts Under
ST =Tot 1[0 T 01 TP PEPP T PPPP 6
Il. Section 705’s Legislative History Confirms THabngress Did Not Intend To Require
Agencies To Conduct The INJUNCLION TESL. ... eeeereeeriiiiiiiiiiiee e e e eeeeeeeeeeeeeeeeeeee 7
lll. Agency And Judicial Precedent Demonstrate Tdattion 705 Does Not Require
Agencies To Conduct The INJUNCLION TESL. ... eeeeerreeeeriiiiiiiiiiieeeeeeeeeeereeeeeeeees 12
IV. Different Standards For Agencies And Courts Bin8ection 705 Make Practical Senig.
CONCLUSION L.ttt et e e e e et et e e e et ee et e e e e e eeemeataa e e eeeensnnn e aeaeennes 18

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL i



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 5 of 26

TABLE OF AUTHORITIES

Page(s)

CASES
Adamo Wrecking Co. v. United States

434 U.S. 275 (1978) (Powell, J., CONCUITING) e eevrvrrrrrnnnnnnnnnaasaeeaeeeeaeeeeeeermnneneeeeessennns 8
Ass’n of Nat'| Advertisers, Inc. v. FTC

627 F.2d 1151 (D.C. Cir. 1979) ceiiiiiiiie ettt a e 16
Bannercraft Clothing Co. v. Renegotiation Bd.

466 F.2d 345 (D.C. Cir. 1972) ittt a s nnnnne e e e e e e e 9,10
Bowen v. Georgetown Univ. Hosp.

488 U.S. 204 (1988) ....eeeeiiiiiiiiiiiie ettt 10
Chevron, U.S.A., Inc. v. NRDC

ABT7 U.S. 837 (1984) ..ottt 7,12
Cuomo v. U.S. Nuclear Regulatory Comm’n

772 F.2d 972 (D.C. Cir. 1985) ..cciiiiiiiiiiieeeiee e 14
Director, Office of Workers’ Compensation Program$sreenwich Collieries

114 S. Ct. 2251 (1994) ... eeeeemt ettt e e e e e e e e e e e e e e e e e e e e 12
eBay Inc. v. MercExchange, L.L,C.

547 U.S. 388 (20006) ....cceeeeeeeeeieiiiiieiieeeeee et e e e e e e e e e e e s e s s s s e e aaeaaasaa bbbt raereeees 9
FCC v. Pottsville Broad. Cp.

309 U.S. 134 (1940) ..ciiiiiiiieeeeeee ettt ae e e e e e s e e e e annnes 8,9, 18
FCC v. Schreiber

BBLULS. 279 (1965) ..iiiiiiiieeeeeiee ettt ettt e e e e e e e reee s 8
King v. Burwel)

135 S. Ct. 2480 (2015) ...ccieeiiieeeiie i ememmmre ettt e e e e e e e e e e e e e e e s s e e e e nnrrrr e e e e e e e aaaaaaaaaaaaaans 7
Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. StaterRa

B3 U.S. 29 (1983) ..eeieieiiiiiiiiiieee e ettt eee ettt ettt e e e e e e e e e e e e e e e n———— et e aaaaaaaaaaaaeaaaans 15
Nat. Gas Pipeline Co. of Am. v. Slattery

302 U.S. 300 (1937 ceiiiiiiieeeeeeie ettt ettt e e e e e 9
Patterson v. McLean Credit Unipn

491 U.S. 164 (1989) ...eeiiiiiiiiiiiiiiee ettt e e e e e 18
Perez v. Mortg. Bankers Ass’'n

135 S.Ct. 1199 (2015) ... eiiiiiieeiiemeeemr ettt e e e e e e e e e e 16

AMICUS CURIAEBBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL i



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 6 of 26

Recording Indus. Ass’'n of Am. v. Copyright Royattpunal,

662 F.2d 1 (D.C. Cir. 1981) ...ceeiiiiiiiiies ettt 14, 15, 18
Reinecke v. Loper

77 F. SUPP. 333 (D. HaW. 1948) .....ccoiiiii e eeettteee e et ae e e e e e 9, 17
Russello v. United States

B4 U.S. 16 (1983) ..eeeeeiiiiiiiiiiiee et e ettt et e e e e e e e e et a e e e e e e e e e e e 7
S. Shrimp Alliance v. United States

33 C.LT. 560 (2009) .eeeeeieiiiiiiieeeeeeee s e eeeeeeeaaaa s s s s s sssssabaaaeaeeeeeeeaaaaassannsnnnererees 14,15
Scripps-Howard Radio, Ine. FCC,

LB U.S. 4 (1942) oottt e ettt e e e e e e e s 9,10
Sierra Club v. Jacksgn

833 F. SUPP. 2d 11 (D.D.C. 2012) ..ottt e e e e e e eeeeeeeeeneaneeeeeees passim
United States v. Ensminger

567 F.3d 587 (9th Cir. 2009) .eeeiieieiei ettt e e a e 14
Vasquez v. Grunley Constr. Co.

200 F. SUPP. 30 93 (D.D.C. 2016) ...uuvrrrrrmmmmmmmeeeerereeaaaaaaaaaeessssssssssssssnsssneseeeeeeesssanannns 12
Vermont Yankee Nuclear Power Corp. v. NRDC

435 U.S. 519 (1978) ettt 16
Virginia Petroleum Jobbers Ass’n v. Federal Powenn’'n

259 F.2d 921 (D.C. Cir. 1958) ....eeiiiiiiiiieeieee it e e e e e bbeees 14
Winter v. NRDC

555 U.S. 7 (2008) ...ceeiiiiiiiieeeeiie ettt e e e e ettt et e e e e e e e e e e 14
Wirtz v. Glass Bottle Blowers Ass’'n

389 U.S. 463 (1968) ...ceiiiieeeeeiiiii ittt a e e e 8
Wyoming v. DQI

NO. 2:16-CV-00285 (D. WYO.) .eeeerruruuununnimmeeeeeeeeetnnaasaaseeeaaeeaaseeesessssssnnnnnssssssnnnnnnnns 3
Yakus v. United States

B2L U.S. 414 (L944) coeiiiie ettt e e e e e e rraees 8
STATUTES
O RS T O R 1 TSR PRPRRPRPPROIN passim
I O RS T O I 01T 02 [ TR PP PPPPRPP 15

AMICUS CURIAEBBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL iii



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 7 of 26

FEDERAL REGISTER NOTICES

56 Fed. Req. 27,332 (JUNE 13, 1991) ....oveeeeeeeeeeeeeeeeeeeeeeeeee et e e veeeeesesee e enenenan 18
59 Fed. Reg. 43,048 (AUQG. 22, 1994)... ..t 13
60 Fed. Reg. 22,228 (MAY 4, 1995) ........oeeeeeeeeeeeeeeeeeeeeeeee et es s e e s eeeeeee s s s e s s 18
60 Fed. Reg. 26,828 (MaAy 19, 1995) ......uueeeiiieeee ettt 13
60 Fed. Reg. 50,426 (SEPt. 29, 1995) .......oemeeeeeeeeeeeeeeeeeeeeeeeereeeseseseseseeeeeeees s s s seeeeeeeees 17
60 Fed. Reg. 54,949 (OCL. 27, 1995) ......ocoeeeeeererereeeeereeeeeeseeeeseseeseseseseeeeeeseees e e esesenenenas 13
61 Fed. Reg. 28,508 (JUNE 5, 1996) ......uuuuiiiiaeeieiiieiieeieeiiiitiies e eaa e e e e e e e e e e e e eeeeeeeeenes 16
67 Fed. Req. 47,296 (JUIY 18, 2002) .......ooeeeeeeeerereeeeeereeeeeeeeeeeeseeeeseseseseeeseeeseee e e s eeenenenes 13
76 Fed. Reg. 59, 896 (SEPt. 28, 20L1L) .....eerceeeeeeeeeeeeeeeeeeeeeeeeeseeseeeeresseeeeeeeeee s s seeeeneneees 13
81 Fed. Reg. 83,008 (NOV. 18, 2016).........coeeeeereeeeeeeeeereeeeeeeresesesesesseseseseeeseseseeeeseseees 3,4
82 Fed. Reg. 27,430 (JUNE 15, 2017) ..oiiiieeeeeeeeeeeeeeeeeeeee e 3,4,5,15,18

LEGISLATIVE HISTORY

Appendix to Attorney General’s Statement RegardRegised Committee Print
of October 5, 1945¢eprinted inAdministrative Procedure Act, Legislative

History, S. Comm. on the Judiciary, 79th Cong. ZZX) (1944-46) ......cccceeiiiiiiiieeeiiiiiinn. 9
Attorney General’'s Manual on the Administrative édure Act (1973),

unabridged republication Of 1St €d. (L1947)......uuuuuiiiiiiieeee e 10, 11
H.R. REP. 79-1980 (L946)........eeieeeeeeeemememeeeeeeeesesee e e e eseeer e e es s e s eeeeeeen s s s s e 12
S. DOC. 248 (L946) ..ot ee ettt ettt et et ettt et et ettt et 12
S. REP. NO. 79-752 (1945) ...ttt ee e e et eeenenes e eeeee e 12

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL iv



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 8 of 26

Pursuant to this Court’s Order Regarding Amicusfing dated August 10, 2017, No.
3:17-cv-3804 (Doc. 41), the National AssociatiorHaime Builders (“NAHB”), American Fuel
& Petrochemical Manufacturers (“AFPM”), American tdeum Institute (“API1”), and the
National Mining Association (“NMA”) (collectivelythe “Trade Association Coalition” or the
“Coalition”) submit this brief aamicus curiae.

The Coalition supports BLM’s exercise of discretiimnpostpone the effective date of
agency action pending judicial review under Secfi®6bd of the Administrative Procedure Act
(“APA”). The Coalition takes no position on thehet grounds for summary judgment
advanced by Plaintiffs.

IDENTITY AND INTEREST OF AMICUS CURIAE

The Coalition has a strong interest in ensuring digencies maintain the flexibility and
discretion Congress provided them to issue postpents under Section 705 of the APA.
Because the APA governs administrative rulemakimgsa wide variety of federal agencies,
interpretation of Section 705 has implications be/the rulemaking at issue in this case. The
Coalition and their members are regulated by nunsefederal agencies and under a wide range
of federal statutes and regulations. In authogiagencies to stay their own actions pending
judicial review, Section 705 allows agencies tovpré any disruption that may result from
forcing compliance with a rule that might be vadate significantly modified as a result of a
court decision. The Coalition and their membelg oa agencies’ ability to use Section 705 to
respond to concerns about unjust regulatory impecta timely, reliable manner. Unduly
restricting agencies’ authority and ability to iesstays under Section 705 would create

regulatory uncertainty and increase the likelihaddunnecessary regulatory burdens being

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 1
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imposed on the Coalition and their members acrossda range of statutory and regulatory
contexts.

NAHB is a not-for-profit trade association compdsaf more than 700 state and local
home builders associations. NAHB’s purpose is tonmwte the general commercial,
professional, and legislative interests of its ampnately 140,000 builder and associate
members throughout the United States. NAHB’s measibp includes entities that construct
and supply single-family homes, as well as apartpr@mdominium, multi-family, commercial,
and industrial builders, land developers, and resterd.

AFPM is a national trade association whose membersprise virtually all United
States refiners and petrochemical manufacturer&M& members supply consumers with a
wide variety of products that are used daily in lesrand businesses.

APl is a national trade association that represahtsspects of America’s oil and natural
gas industry. API's members include oil produceediners, suppliers, marketers, pipeline
operators and marine transporters, as well as stipgservice and supply companies. API's
mission is to promote safety across the industopagly and to support a strong U.S. oil and
natural gas industry.

NMA is the national trade association of the minindustry. NMA’s members include
the producers of most of the nation’s coal, metaldustrial and agricultural minerals; the
manufacturers of mining and mineral processing mmackl, equipment and supplies; and the
engineering and consulting firms, financial indiias and other firms serving the mining
industry.

The Trade Association Coalition certifies that nartp's counsel has authored this

amicusbrief in whole or in part. Further, no party orys counsel contributed money that

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 2
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was intended to fund preparing or submitting tmefpand no person—other than thmicus
curiae, their members, or their counsel—contributed maheay was intended to fund preparing
or submitting the brief.

STATEMENT OF THE ISSUES

1. Does Section 705 of the APA constrain agency aiithby requiring agencies to conduct
the four-factor preliminary injunction test normalassociated with judicial injunctions
every time an agency seeks to postpone its owargtti

STATEMENT OF FACTS

On June 15, 2017, the U.S. Department of IntefBureau of Land Management
(“BLM” or the “Agency”) published its Waste Prevention, Production Subject to Royalties,
and Resource Conservation; Postponement of Ce@ampliance Dates 82 Fed. Reg. 27,430
(June 15, 2017) (“Stay Rule”). The Stay Rule amoed BLM’'s postponement pending
judicial review of certain compliance dates in fitsal rule addressing the loss of natural gas
through venting, flaring, and leaks during oil ayas production on public land$See81 Fed.
Reg. 83,008 (Nov. 18, 2016) (“Waste Prevention BuieAlthough the Waste Prevention Rule
went into effect on January 17, 2017, the compbamdiates for several significant new
requirements are not until January 17, 2018. thése compliance dates—which have not yet
passed—that BLM postponed with the Stay RiBee82 Fed. Reg. at 27,430.

BLM based its authority to issue the Stay RuleSetion 705 of the APA, which allows
an agency to postpone the effective date of it®magtending judicial review, when “justice so

requires.” Id. at 27,431 (citing 5 U.S.C. § 705). BLM expres&lynd that “justice requires it

! various parties filed challenges to the Waste &néon Rule, which are consolidated in the
United States District Court for the District of \dying. See Wyoming v. DONo. 2:16-cv-
00285 (D. Wyo.).

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 3
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to postpone the future compliance dates” of theté/Bsevention Rule pending judicial review.
BLM cited several factors to support its “justee requires” finding, including “the prospect of
significant expenditures to comply with provisioosthe Rule that will become operative in
January 2018” and “the uncertain future these requénts face in light of the pending
litigation and administrative review.ld. BLM also found that petitioners in the District of
Wyoming challenges to the Waste Prevention Rulsethi‘serious questions concerning the
validity of certain provisions of the Rule” and tHfg]iven this legal uncertainty, operators
should not be required to expend substantial time @esources to comply with regulatory
requirements that may prove short-livedd.

On July 5 and 10, 2017, Plaintiffs California addw Mexico (“State Plaintiffs”) and
Sierra Club,et al. (“Sierra Club Plaintiffs”) (collectively, “Plaintis”) filed their respective
complaints in this Court, alleging that BLM violdtéhe APA in issuing the Stay RuleAmong
other claims, Plaintiffs allege that BLM impermiglyi issued the Stay Rule “without applying
the four-part test required by § 705 to stay a legn’s effective date, including consideration
of whether: (1) the action to be stayed is liketyawful, (2) the party seeking the stay will
suffer irreparable harm, (3) the balance of egsifeevors a stay, and (4) the public interest
supports a stay.” Sierra Club Pls. Compl., No73%-3885, Doc. 1 § 72 (citinGierra Club v.
Jackson 833 F. Supp. 2d 11, 30 (D.D.C. 2012) (holdingt tlhe standard for a stay at the
agency level is the same as the standard for aastne judicial level; each is governed by the
four-part preliminary injunction test.”)yee alsd&tate Pls. Compl., No. 3:17-cv-3804, Doc. 1 11

50-52.

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 4
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On July 26 and 27, 2017, Plaintiffs filed theispective motions for summary judgment,
seeking vacatur of the Stay Rule. Basedaira Club v. JacksqrPlaintiffs argue in part that
“BLM failed to support its conclusion that ‘justice . requires’ a stay because the Stay Notice
failed to apply the traditional four-part test fesuing a stay.” Sierra Club Pls. Mot. for Summ.
J., No. 3:17-cv-3885, Doc. 37 at 16:11-%8g alsdState Pls. Mot. for Summ. J., No. 3:17-cv-
3804, Doc. 11 at 12:24-13:12. The Sierra Clubrfifés also argue that BLM provided “no
rational explanation for its belief that its autitypiexceeds that of the courts.” Sierra Club Pls.
Mot. for Summ. J., No. 3:17-cv-3885, Doc. 37 at9t70.

On August 25, 2017, BLM filed its consolidated pesse in opposition to Plaintiffs’
motions for summary judgment. BLM maintains tha four-factor preliminary injunction test
is not mandatory for agency action under Sectio, ¥hich “places no limitations on an
agency’s determination of what ‘justice so requite®efs.” Opp’n to Mots. for Summ. J., No.
3:17-cv-3885, Doc. 52 at 13:7-9. BLM argues tBmtrra Club v. Jacksowas wrongly decided
on this point.See idat 13-16.

SUMMARY OF ARGUMENT

Plaintiffs’ claim that Section 705 required BLM tonduct the four-factor preliminary
injunction test before issuing the Stay Rule rests single non-binding case issued by the U.S.
District Court for the District of Columbi&ierra Club v. JacksonHowever, the plain text and
legislative history of Section 705, relevant ageramyd judicial precedent, and practical
considerations associated with an agency's exerofs@iscretion under Section 705 all

demonstrate theierra Club v. Jacksoshould not be followed by this Court. Although 8L

2 This Court consolidated the actions on July 241720SeeOrder Granting Administrative
Motion to Consider Whether Cases Should Be Reldted,3:17-cv-3804, Doc. 10 (July 24,
2017).

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 5
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may consider the injunction test factors to showat thustice so requires” postponement of
agency action, BLM is not required to do so. ltuebbe improper to grant summary judgment
to Plaintiffs or to judge BLM'’s action based on thgency’s decision not to use the injunction
test. Instead, to the extent this Court determihasit has jurisdiction to review BLM’s action,
it should do so under the arbitrary and capricistasmidard. That standard requires that BLM’s
determination be reasonable and reasonably explalm# does not require that the Agency
make specific findings under the injunction test.

ARGUMENT

l. Congress Plainly Established Different Standards RoAgencies And Courts Under
Section 705.

The plain text of Section 705 makes clear that Cesgyintended to establish separate
and distinct standards for agencies and courtsn@g® may issue stays when “justice so
requires,” while courts may do so “on such condiias may be required and to the extent
necessary to prevent irreparable injury.”

Section 705 provides:

Whenan agency finds thatjustice so requires, it may postpone the effective date of

action taken by it, pending judicial revie®@n such conditions as may be required

and to the extent necessaryo prevent irreparable injury, the reviewing court. . .

may issue all necessary and appropriate proceg®dipone the effective date of an

agency action or to preserve status or rights mpgndionclusion of the review
proceedings.

5 U.S.C. § 705 (emphasis added).

If Congress meant to apply the same standardtio &gencies and courts, it would
have needed just one sentence in Section 705,wwt instead, Congress referred only to
agencies in the first sentence, when it establishedjustice so requires” standard, and referred
only to courts in the second, when it applied thpasate “irreparable injury” standard. Courts

should “give effect, if possible, to every clausel avord of a statute King v. Burwel] 135 S.

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 6
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Ct. 2480, 2498 (2015) (citation omitted), and thusst give effect to Congress’s use of entirely
different words in two entirely different sentencdadeed, “where Congress includes particular
language in one section of a statute but omits) iamother section of the same Act, it is
generally presumed that Congress acts intentioaalty purposely in the disparate inclusion or
exclusion.” Russello v. United State464 U.S. 16, 23 (1983) (citation omitted).

And while Section 705’s plain text might supportposing the four-factor injunction
analysis as a limit ofudicial discretion to stay agency action, it does not stpjmiting
agencydiscretion in the same way. Section 705 refefgteparable injury,” a key factor in the
preliminary injunction test that Plaintiffs seek iimpose on BLM in this casenly in the
sentence establishing the standard for courts fdyap The statute makes no reference to
“irreparable injury” in the language outlining aggrdiscretion. It therefore would be improper
to invalidate BLM’s action in this case based oa #rgument that the Agency failed to find
irreparable harm, as Congress expressly declinedctade such a requirement. “If a court,
employing traditional tools of statutory constrocti ascertains that Congress had an intention
on the precise question at issue, that intentidghaslaw and must be given effectChevron,
U.S.A., Inc. v. NRDGI67 U.S. 837 n.9 (1984).

Il. Section 705’s Legislative History Confirms That Congress Did Not Intend To
Require Agencies To Conduct The Injunction Test.

The APA’s legislative history reiterates Congresstent to establish separate standards
for agencies and courts under Section 705, andromnthat requiring an agency to conduct the

injunction test any time it postpones agency adsorpntrary to Congressional inténtSection

% Courts may consider a statute’s wording “agaihsthiackground of its legislative history and
in the light of the general objectives Congressghbuo achieve” to ascertain Congressional
intent. Wirtz v. Glass Bottle Blowers Ass389 U.S. 463, 468 (1968).

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 7
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705 was intended to codify then-existing ( pre-APA) law. When the APA was first enacted
in 1946, agencies had broad, flexible discretioerotheir own actions, while courts were
required to consider factors such as “irreparalalenii before intruding in agency matters by
issuing a stay. Congress intended to maintain, aiotinate, these traditionally separate
authorities.

Under pre-APA law, agencies generally had broadtfyned discretion over their own
actions. See FCC v. Pottsville Broad. C809 U.S. 134, 143 (1940) (agencies “should be fre
to fashion their own rules of procedure and to pennethods of inquiry”). This principle was
“an outgrowth of the congressional determinationattradministrative agencies and
administrators will be familiar with the industrieghich they regulate and will be in a better
position than federal courts or Congress itselfdesign procedural rules adapted to the
peculiarities of the industry and the tasks ofdlgency involved.”FCC v. Schreiber381 U.S.
279, 290 (1965) (citingPottsville. Two years before the APA was enacted, the Bupreme
Court recognized an agency'’s “wide discretion athéotime and conditions of [its regulations’]
issue and continued effect,” including the “wideose for the exercise of [the agency’s]
discretionary power to modify or suspend a regafapending its administrative and judicial
review.” Yakus v. United State321 U.S. 414, 438-39 (194%).

Courts, on the other hand, traditionally had mooastrained authority over agency
action, including the requirement to find irrepdeainjury before staying agency action. By the

time the APA was enacted, it was “a well establispanciple of law that . . . a court of the

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 8
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United States will not . . . enjoin the adminigiratprocess unless the circumstances alleged
demonstrate that irreparable harm and injury weltw.” Reinecke v. Lopef77 F. Supp. 333,
335 (D. Haw. 1948) (citinglat. Gas Pipeline Co. of Am. v. Slatte®p2 U.S. 300, 305 (1937));
see also Scripps-Howard Radio, Inc.FCC, 316 U.S. 4, 14 (1942) (courts have “the power to
issue a stay [of agency action] in a situation wh#re function of the stay is to avoid
irreparable injury”)’ Likewise, the U.S. Supreme Court had establighaticourts should not
ignore the “vital differentiations” between the toisc roles and functions of courts and agency
bodies, or else they may “stray outside their progiand read the laws of Congress through the
distorting lenses of inapplicable legal doctrin®dttsville 309 U.S. at 144.

Legislative history reveals that Section 705 wasended to codify this “existing law”
(i.e., pre-APA law). Appendix to Attorney General’s 8taent Regarding Revised Committee
Print of October 5, 1945geprinted in Administrative Procedure Act, Legislative Histoly,

Comm. on the Judiciary, 79th Cong. 223, 230 (19@x(dttached as Exhibit 3). In analyzing

* Yakusaddressed the authority of the Office of Price Auistration under the Emergency
Price Control Act of 1942, which “can be viewed” &3 exercise of Congress’s constitutional
war powers. See Adamo Wrecking Co. v. United Stad&sl U.S. 275, 290 (1978) (Powell, J.,
concurring);id. at 278-79 (distinguishinyakuson grounds unrelated to an agency’s authority
to issue stays of its own actions).

® The four-factor preliminary injunction test itséls roots in courts of equity. It is a judicially
created doctrine intended for courts, by cour&e eBay Inc. v. MercExchange, L.|..847
U.S. 388, 390 (2006) (“Ordinarily, a federal coudnsidering whether to award permanent
injunctive relief to a prevailing plaintiff appliethe four-factor test historically employed by
courts of equity.”)Bannercraft Clothing Co. v. Renegotiation B466 F.2d 345, 353 (D.C. Cir.
1972) (“Historically, courts sitting in equity havead broad powers to do justice and avoid
irreparable injury.”).

® Even the plaintiffs irSierra Club v. Jacksorecognized that “Section 705 recognizes separate
agency and judicial powers to stay rules, goverpgdifferent standards and arising from
different sources.” PIfs.” Reply in Supp. Mot. SmmnJ. at *12-13, No. 1:11-cv-1278 (Doc. 25)
(D.D.C. Sept. 1, 2011) (citin§cripps-HowardandBannercrafy. The plaintiffs inSierra Club

v. Jacksonfailed to reconcile this observation with their @mgent that agencies and courts
should be held to the same four-factor preliminajynction test standard under Section 705.
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the two sentences of Section 10(d) of the APA (ihedecessor to Section 7P®Enacted in
1946, the Attorney General recognized that theirement to find irreparable injury applied

specifically to courts:

The first sentence [“When an agency finds thatigesso requires, it may postpone the
effective date of action taken by it . . .” in therrent Section 705] states existing law.
The second sentence [‘On such conditions as mayefeired and to the extent
necessary to prevent irreparable injury, the reiigveourt . . . may issue all necessary
and appropriate process to postpone the effectite af an agency action or to preserve
status or rights pending conclusion of the reviewcpedings” in the current Section
705] may be said to change existing law only todkient that [it codifies aspects of the
opinion in Scripps-Howard Radithat are not pertinent here]. In any evehg court
must find, of course, that granting of interim relief is necessary to prevent
irreparable injury .

Id. (emphasis added) (attached as Exhibit 3).

That both sentences of Section 705 were intendebdiify then-existing law, under
which agencies and courts had separate powersrgavéy different standards to stay agency
action, is confirmed by commentary in the Attorr@gneral’s Manual on the Administrative

Procedure Act (“Attorney General’s Manud!”)

The first sentence . . . is a restatement of exgdaw. The second sentence . . . confers
upon every “reviewing court” discretionary authgrito stay agency action pending
judicial review “to the extent necessary to prevergparable injury.” . . . The stay
power conferredipon reviewing courts is to be exercised only “to the extent necessary
to prevent irreparable injury.” In other words,irreparable injury, the historic
condition of equity jurisdiction, is the indispensable condition to the exercisehef t
power conferred by section 10(@pon reviewing courts.

’ Differences between the two versions are stylistity. See Sierra Club833 F. Supp. 2d at
n.4 (citations omitted).

® The Attorney General’'s Manual is “the Governmenthn most authoritative interpretation of
the APA,” to which Courts have “repeatedly giveearweight.” Bowen v. Georgetown Univ.
Hosp, 488 U.S. 204, 218 (1988). The manual was “pexpdry the same Office of the
Assistant Solicitor General that had advised Cogyie the latter stages of enacting the APA,
and was originally issued as a guide to the ageniieadjusting their procedures to the
requirements of the Act.1d.
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. . . As in the past reviewing courts may “balance the equities”in determining
whether to postpone the effective date of agentigracThus, “In determining whether
agency action should be postponte court should take into account that persons other
than parties may be adversely affected by suclppostment|[.]” . . . More broadly, it is
clear thata reviewing court in exercising this power may do so under such tmmd as
the equities of the situation may require.

U.S. Dep't of Justice, Attorney General’s Manualtbe Administrative Procedure Act
105-06 (1973)unabridged republication of 1st ed.947)(attached as Exhibit 4).

The Attorney General's Manual plainly states thatt®n 705 was intended to codify
the traditional duty otourtsto consider “irreparable injury,” and to exerctbeir discretion to
“balance the equities,” prior to staying agencyarct The discussion of these factors is linked
only to the powers conferremh courtsby Section 705, and does not indicate that theesam
factors apply to agency discretion under Sectidh. 7mideed, the manual clearly differentiates
between the two.

In Sierra Club v. Jacksgnthe case upon which Plaintiffs’ arguments rels¢ D.C.
District Court looked to a different part of Secti@05’s legislative history, citing a committee
report passage in concluding that “the standardhi®@issuance of a stay pending judicial review
is the same whether a request is made to an agerioya court.” 833 F. Supp. 2d at 31. That
cited passage is at best ambiguous:

[APA Section 10(d)] permitgither agencies or courtsf the proper showing be made,

to maintain the status quo . . . The authority tpdns equitable anshould be used by

both agencies and courts to prevent irreparablainpjor afford parties an adequate

judicial remedy’

Id. (emphasis in original) (citing Administrative Peslure Act, Pub. L. 1944-46, S.
Doc. 248 at 277 (1946) [an excerpt from H.R. R&p1980 (1946)f.

°® The Sierra Club Plaintiffs in the instant litigati cite a legislative history passage with
identical language to S. Doc. 248 in their Motion Summary JudgmentSeeSierra Club PlIs.
Mot. for Summ. J., No. 3:17-cv-3885, Doc. 37 at21625 (citing S. Rep. No. 79-752 at 213
(1945)). That passage suffers from the same flsvihe passage cited by tBerra Club v.
Jacksorcourt.
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Committee reports, like this one, should not beedebn if they are “imprecise.’See Director,
Office of Workers' Compensation Programs v. Greehv@ollieries 114 S. Ct. 2251, 2258-59
(1994). Even more importantly, legislative histongerpretations “cannot lead the court to
contradict the legislation itself.”"Vasquez v. Grunley Constr. CQ00 F. Supp. 3d 93, 101
(D.D.C. 2016) (citation omitted). Thé&ierra Club v. Jacksorcourt’s interpretation of
legislative history is at odds with the plain texthe APA and other legislative history. Section
705 plainly states that agencies may stay agertcynaghen “justice so requires,” while courts
may do so only “to the extent necessary to prewegpparable injury.” 5 U.S.C. § 705. Yet the
Sierra Club v. Jacksomourt’s interpretation ignores the “justice so riegg’ language in
Section 705’s first sentence, and improperly re&agencies” into the second sentence,
concerning courts, without explanation.

The Sierra Club v. Jacksonourt erred in contradicting Section 705’s plaigistative
mandate based on imprecise legislative historyis Tourt must give effect to Congress’s clear
intent to establish distinct standards for agenarescourts.See Chevrgmd67 U.S. at 843.

1. Agency And Judicial Precedent Demonstrate That Seicin 705 Does Not Require
Agencies To Conduct The Injunction Test.

Plaintiffs’ exclusive reliance o8ierra Club v. Jacksoignores the large body of agency
and judicial precedent demonstrating that Sectia® does not require agencies to perform the
injunction test. Agencies have issued, and cohage upheld, numerous stays under the
“justice so requires” standard of Section 705 witth@ferring to the injunction test factors. The
wide range of circumstances under which agencige kaercised their Section 705 authority
belies the contention that agencies always mussidenthe four injunction test factors. The
Trade Association Coalition is aware of no otheurtaecision besideSierra Club v. Jackson

holding that agencies must satisfy the injunctest before issuing a stay under Section 705.
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Agencies have issued Section 705 stays under a naige of circumstances, without
referring to the injunction test factorsSee, e.g.Fed. Reg. 67,107, 67,108 (Nov. 13, 2008)
(finding that “it is in the interest of justice pwstpone the effective date” of a power plant dust
control measure pending judicial review where agéhas taken the position in the litigation . .

. that it would be appropriate for the Court to egr and vacate the dust control measure”); 60
Fed. Reg. 54,949, 54,952 (Oct. 27, 1995) (findihgt tstay of reporting requirements ‘“is
appropriate and in the interest of justice, giviea fact that agency incorrectly categorized the
effects observed in certain data . . . prior tonputgation of the final rule”); 59 Fed. Reg.
43,048, 43,050 (Aug. 22, 1994) (finding that sthyeporting requirements “is appropriate and
in the interests of justice, given the allegatimfsprocedural and substantive deficiencies
surrounding the Agency's listing of these two cleds, and the resulting controversy and
confusion in the regulated community”); 60 FedgR#6,828, 26,828 (May 19, 1995) (finding
that “it would be inequitable not to postpone thieaive date” of air emission standards “in
light of the possibility of increased compliancexibility” where agency “has become aware
that certain provisions of the final standards mequire clarification” and plans to publish a
subsequent document “to clarify such provisiong9; Fed. Reg. 59, 896, 59,897 (Sept. 28,
2011) (postponing effective date of wage rule ghtiof two pending challenges and the
possibility that the litigation would be transfeireo another court); 67 Fed. Reg. 47,296 (July
18, 2002) (staying effectiveness of certain pransiof mine safety rule “to prevent confusion
while [the agency] carries out [an] enforcementiqysl developed as a result of settlement
negotiations and where a stay “may further a feitlesment of the court challenge”).

Likewise, courts have upheld agency-issued Seclioh stays under the “justice so

requires” standard in a wide range of circumstaneathout regard to whether the agencies

AMICUS CURIABBRIEF OF THE TRADE ASSOCIATION COALITION
Case Nos. 3:17-cv-3804-EDL and 3:17-cv-3885-EDL 13



Case 3:17-cv-03804-EDL Document 66-1 Filed 09/06/17 Page 21 of 26

performed the four-factor test. For exampleRecording Industry Association of Amerithe
United States Court of Appeals for the DistrictGdlumbia Circuit concluded that an agency’s
“concern to minimize disruptive impacts” on indystwas a sufficient rationale for its delay
determination under Section 70Recording Indus. Ass’n of Am. v. Copyright Royafipunal,
662 F.2d 1, 14 (D.C. Cir. 1981) (citation and qtiotzs omitted). Similarly, inSouthern
Shrimp Alliance the court upheld an agency’s postponement of tlectefe date of the
distribution of certain funds “pending the judiciehallenges to the constitutionality of the
[relevant statutory] requirement.S. Shrimp Alliance v. United State&3 C.I.T. 560, 571-72
(2009). Notably, neither opinion mentioned therfactor preliminary injunction test.

Sierra Club v. Jacksois therefore at odds with other agency and judipracedent?
This Court should decline to folloBierra Club v. Jacksqran outlier decision from another
district court that is not binding on this Coui$ee United States v. Ensminge67 F.3d 587,
591 (9th Cir. 2009) (“[A] district court opinion ds not have binding precedential effect,
especially one from another federal circuit.”) &ibns and quotations omitted). Although there
may be some instances in which it is appropriate agencies to choose to evaluate the
injunction test factors before staying their owni@g, Sierra Club v. Jacksowent too far in

holding that agencies are required to do so eweryt

19 The two D.C. Circuit cases cited by t8&rra Club v. Jacksocourt, Cuomo v. U.S. Nuclear
Regulatory Comm;n772 F.2d 972 (D.C. Cir. 1985) aMirginia Petroleum Jobbers Ass'n v.
Federal Power Comm, 259 F.2d 921 (D.C. Cir. 1958), as well\&mter v. NRDC555 U.S. 7
(2008), cited by Plaintiffs in their Motions for Swmary Judgment, are inapposite. All three
cases relate to whether courts, not agencies, usesthe four-factor preliminary injunction test
to stay agency action. None of them cites Sectidm

1 plaintiffs misconstruSierra Club v. Jacksoto the extent they allege the court held that the
“justice so requires” standard requires the foutdapreliminary injunction testSeeCalifornia
Pls. Mot. for Summ. J., No. 3:17-cv-3804, Doc. 1112:24-13:3; Sierra Club Pls. Mot. for
Summ. J., No. 3:17-cv-3885, Doc. 37 at 16:11-1Be Jierra Club v. Jacksooourt failed to
(footnote continued on next page)
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Finally, although an agency’s authority to stay otsn actions under Section 705 is
flexible, it is not unbounded. To the extent aerary stay issued under Section 705 is a final
agency action subject to judicial review, it mayreeiewed under the “arbitrary and capricious”
standard of the APASee5 U.S.C. § 706(2)(A)see also Recording Indus. Ass’n of A6&2
F.2d at 14 (a court “must uphold” an agency’s deteation under Section 705 “if the agency’s
path may reasonably be discerned”) (citation omhj{t€. Shrimp Alliance33 C.I.T. at 572 (an
agency may delay action under Section 705 “basea @asoned explanationNotor Vehicle
Mfrs. Ass’'n of U.S., Inc. v. State Fardb3 U.S. 29, 42-43 (1983) (“[A] reviewing couriagn
not set aside an agency rule that is rational,baseconsideration of the relevant factors, and
within the scope of the authority delegated todbency by the statute.”)Accordingly, if this
Court determines that Stay Rule is a final ageratioa and reviews the BLM’s Section 705
determination, it should do so under the appropriatbitrary and capricious” standard, which
requires that the agency’s determination be redderand reasonably explained, but does not
require that the agency make specific findings urttie four-factor preliminary injunction

test!?

give meaning to the “justice so requires” standardhe first sentence of Section 705 at all.
Instead, the court appears to have disregardetirshesentence of Section 705 altogether, and
improperly read the second sentence as applyihgtto agencies and court§ee833 F. Supp.
2d at 30-31 (finding that “the standard for theuessce of a stay pending judicial review is the
same whether a request is made to an agency ardort).

12 The Trade Association Coalition disagrees withirfifés that agencies always must conduct
a cost-benefit analysis under the Section 705ieso requires” standar&eeSierra Club Pls.
Mot. for Summ. J., No. 3:17-cv-3885, Doc. 37 atlBf25; State Pls. Mot. for Summ. J., No.
17-cv-3804, Doc. 11 at 13:9-11. The Plaintiffeeato precedent linking that requirement to
Section 705, and “[b]Jeyond the APA’s minimum reguients, courts lack authority to impose
upon an agency its own notion of which procedunmeskeest or most likely to further some
vague, undefined public good.Perez v. Mortg. Bankers Ass'h35 S.Ct. 1199, 1207 (2015)
(citation and quotations omitted).
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V. Different Standards For Agencies And Courts Under 8ction 705 Make Practical
Sense.

Requiring agencies to make injunction test findimgerder to postpone deadlines under
Section 705 makes little practical sense. It idisjputed that the injunction test was designed
for courts, not agencies, and courts “must not sepjudicial roles upon administrators when
they perform functions very different from thosejwdiges.” Ass’n of Nat'l Advertisers, Inc. v.
FTC, 627 F.2d 1151, 1168 (D.C. Cir. 1979). Nor sharddrts constrain agency discretion by
“engrafting their own notions of proper proceduvg®n agencies.”Vermont Yankee Nuclear
Power Corp. v. NRD(435 U.S. 519, 525 (1978). To do so would dergnatgs the flexibility
and discretion required to regulate efficiently daidy.

For instance, Plaintiffs ask this Court to holdtteaery agency, in order to postpone an
action under Section 705, must determine the ‘illkeld of success on the merits” of a pending
judicial review of the agency’s action. Such aues} is not only impractical, but also borders
on absurd. Rarely would an agency be willing td&ena determination that it is likely to lose in
pending litigation over its rule. To do so wouldntpromise the agency’s litigation position.
Further, an agency could have many valid reasorstayp a challenged rule, even where the
agency does not conclude that challengers areyltkesucceed on the meritSee, e.g.61 Fed.
Reg. 28,508, 28,509 (June 5, 1996) (the agenaydticoncurring” that parties have established
likelihood of success on the merits, but “[r]ath&s,a prudential matter . . . believes that a four
month delay [of certain emission standards] is appate for [other] reasons”). For example,
an agency may want to “allow facilities to avoidmgaiance expenditures . . . which may prove
unnecessary.” See id at 28,508. Or an agency may want to avoid oucedthe risk of
unintended consequences, such as health and safygts, alleged to arise from a challenged

rule. See, e.g.60 Fed. Reg. 50,426, 50,428 (Sept. 29, 1995)ifgtaportions of waste
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management rule alleged to “make it more danget@usanage the waste” by increasing risk
of explosion and fire).

Plaintiffs’ claims likewise would require that eyeagency stay issued under Section
705 be accompanied by a finding of “irreparableuny)” Again, this requirement, while
sensible for courts, makes little sense for agencio stay agency action, a court must insert
itself into the administrative process, presumailgr an agency’s objection. Such intrusion
should not be tolerated unless there is a compeli@ason, such as preventing irreparable
injury. See Reineck&7 F. Supp. at 335 (“where matters peculiarlyhimitthe purview of an
administrative body are before it for dispositiangourt of the United States will not . . . enjoin
the administrative processiless the circumstances alleged demonstrate tregidarable harm
and injury will occur”) (citation omitted) (emphasis addedee also Clean Air Council
Opinion at n.1, No. 17-1145, Doc. 1682465 (Brown, dlssenting) (“By establishing the
judiciary as an alternative [to an agency for segla stay of agency action under Section 307
of the Clean Air Act], the statute ensures staygiltefrom factual warrant and not simply
because the agency wills one.”). There is no sinméason to require agencyto make a
finding of irreparable injury to stay its own acticover which it “normally retains considerable
discretion.” See Recording Indus. Ass’'n of AB62 F.2d at 14. It is enough that an agency
desires to “minimize disruptive impacts” or hasestbompelling reasons for finding that a stay
is in the interests of justiceéSee id For instance, an agency may seek to “relievéli@en on
the regulated community” of having to comply witadlenged regulatory requirements that the
agency “now considers to be more stringent than beagecessary.’See60 Fed. Reg. 22,228,
22,228 (May 4, 1995) (staying certain water quatityeria). Or an agency may seek to avoid

imposing what “appear[] to be legitimately infedsibrequirements on regulated parties by a
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particular compliance date&sees6 Fed. Reg. 27,332, 27,332 (June 13, 1991) (sidazardous
waste listings in order to “conditionally extencbteffective date” of certain waste management
standards).

Given these considerationSjerra Club v. Jacksors an “unworkable decision” that
“‘may be a positive detriment to coherence and sterscy in the law.” See Patterson v.
McLean Credit Union491 U.S. 164, 173-74 (1988)perseded on other groun@BOCS W.,
Inc. v. Humphries553 U.S. 442 (2008). By ignoring the *“vital @féntiations” between
agencies and courts, tiseerra Club v. Jacksooourt “stray[ed] outside [its] province and read
the laws of Congress through the distorting lenskdnapplicable legal doctrine.” See
Pottsville 309 U.S. at 144. This Court should not appigrra Club v. Jacksds unworkable
holding here.

CONCLUSION

Section 705 of the APA does not require an agetwcyconduct the four-factor
preliminary injunction test before postponing itwroaction. If this Court reviews BLM’s
Section 705 determination in the Stay Rule, it $thapply the appropriate “justice so requires”
standard. The Agency’s determination must be regde and reasonably explained, but the
statute does not require that the Agency make fpdandings normally associated with

judicial injunctions.
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